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GERALD  ARMSTRONG;  DOES  1  ) 

through  25,  inclusive,  ) 
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Defendants.  ) 
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No.  BC  052  395 

DEFENDANTS '  MEMORANDUM  OF 
POINTS  AND  AUTHORITIES  IN 
OPPOSITION  TO  MOTION  TO  COMPEL 
ANSWERS  TO  DEPOSITION  QUESTIONS 
AND  PRODUCTION  OF  DOCUMENTS 
PURSUANT  TO  NOTICE  OF 
DEPOSITION;  DECLARATION  OF  FORD 
GREENE  IN  SUPPORT  THEREOF 

Date:  February  19,  1993 

Time:  8:30  a.m. 

Dept :  3  0 

Discovery  Cut  Off:  None 
Motion  Cut-Off:  None 

Trial  Date:  May  3,  1993 


INTRODUCTION 

Despite  its  avoirdupois,  plaintiff's  (hereinafter  sometimes 
referred  to  as  "Scientology"  or  "CSI")  motion  suffers  from  a 
single  irrebuttable  and  irreparable  defect.  It  was  filed  too  late. 
Extending  the  most  liberal  interpretation  to  Scientology,  it  had 
sixty  days  after  the  completion  of  the  transcript  of  Gerald 
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's  final  deposition  within  which  to  move  to  compel. 


Since  the  60-days  had  expired  on  January  5,  1993,  the  day  before 
Scientology  filed  the  instant  motion,  the  motion  to  compel  is  not 
timely. 

Therefore,  the  motion  must  be  denied. 

LEGAL  ARGUMENT 


I .  PLAINTIFF'S  MOTION  SHOULD  BE  DENIED  BECAUSE  IT  IS  NOT  TIMELY 

A.  Statement  of  Facts 

Defendant  Gerald  Armstrong  has  been  the  subject  of  four 
deposition  sessions  on  the  following  dates  covering  the  following 
transcript  pages  and  the  following  transcription  completion  dates: 


Date 

Paces 

Completion  Date 

June  24,  1992 

1-178 

July  9,  1992 

July  22,  1992 

179-293 

July  28,  1992 

October  7,  1992 

296-412 

October  23,  1992 

October  8,  1992 

413-523 

November  6,  1992 

Mr.  Armstrong  deposition  was  concluded  on  October  8,  1992. 
(Exhibit  D  to  Declaration  of  Ford  Greene,  deposition  excerpts  pp. 
521-523) 

/// 

//// 

/// 
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The  Motion  To  Compel  Has  Been 
Brought  More  Than  Sixty  Days 
After  The  Completion  Of  The 
Deposition  Transcript 

The  timing  of  filing  motions  to  compel  further  answers 
to  deposition  questions  is  governed  by  Code  of  Civil  Procedure 
section  2025  (o) .  In  pertinent  part,  the  foregoing  section 
states : 

If  a  deponent  fails  to  answer  any  question  or  to 
produce  any  document  or  tangible  thing  under  the 
deponent's  control  that  is  specified  in  the  deposition 
notice  or  a  deposition  subpoena,  the  party  seeking 
discovery  may  move  the  court  for  an  order  compelling 
that  answer  or  production.  The  motion  shall  be  made  no 
later  than  60  days  after  the  completion  of  the  record  of 
the  deposition  ....  [emphasis  added] 

There  is  not  yet  any  case  law  on  the  subject,  for  the  purpose 
of  bringing  a  motion  to  compel  further  deposition  answers  as  to 
(1)  whether  the  60  day  rule  set  forth  in  2025  (o)  applies  to  each 
and  every  deposition  transcript,  or,  (2)  whether  an  interrogator 
may  treat  separate  deposition  sessions  and  transcripts 
cumulatively.  Armstrong's  position  is  that  the  plain  language  of 
the  statute  makes  it  clear  that  the  60-day  rule  applies  to  each 
transcript . 

For  the  purpose  of  dispatching  the  motion  before  the  Court, 
however,  the  Court  need  not  decide  which  interpretation  is  proper. 
Under  either  interpretation,  Scientology's  motion  is  untimely. 

/// 

/// 

/// 

/// 

/// 
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1.  The  Transcript  Of  Deposition  Session  No.  1 
Was  Completed  On  July  9,  1992,  More  Than 
Sixty  Days  Before  The  Motion  Was  Brought 


The  "Certificate  of  Reporter,"  attached  hereto  as 
Exhibit  A  and  incorporated  herein  by  reference,  shows  that  the 
record  of  Armstrong's  first  deposition  session  was  completed  on 
July  9,  1992.  It  states: 

I,  the  undersigned,  a  Certified  Shorthand  Reporter 
of  the  State  of  California,  hereby  certify  that  the 
witness  in  the  foregoing  deposition  was  by  me  duly  sworn 
to  testify  to  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  in  the  within-entitled  cause;  that  said 
deposition  was  taken  at  the  time  and  place  therein 
stated;  that  the  testimony  of  said  witness  was  reported 
by  me,  a  Certified  Court  Reporter  and  disinterested 
person,  and  was  thereafter  transcribed  under  my 
direction  into  typewriting;  that  the  foregoing  is  a 
full,  complete  and  true  record  of  said  testimony;  and 
that  the  witness  was  given  an  opportunity  to  read  and, 
if  necessary,  correct  said  deposition  and  to  subscribe 
the  same . 

I  further  certify  that  I  am  not  of  counsel  or 
attorney  for  either  or  any  of  the  parties  in  the 
foregoing  deposition  and  caption  named,  nor  in  any  way 
interested  in  the  outcome  of  the  cause  named  in  said 
action. 

IN  WITNESS  WHEREOF,  I  have  hereunder  set  my  hand 
and  affixed  my  signature  this  JUL  09  1992. 


The  sixtieth  day  after  July  9,  1992  is  September  7,  1992. 

V  Therefore,  as  to  deposition  questions  No.  30,  31,  33,  and  36, 
which  are  the  subject  of  the  separate  statement  of  deposition 
questions  to  be  compelled  in  conjunction  with  the  motion  to 


1  Pursuant  to  Evidence  Code  sections  451  (f)  and  452 
(g) (h)  the  Court  is  requested  to  take  judicial  notice  of  the  fact 
that  the  sixtieth  day  after  July  9,  1992  was  September  7,  1992. 

Code  of  Civil  Procedure  §  12;  City  of  Pleasanton  v.  Bryant  (1965) 
63  Cal. 2d  643. 


Page  4 . 


DEFENDANTS'  OPPOSITION  TO  MOTION  TO  COMPEL  DEPOSITION  ANSWERS  AND  DOCUMENT  PRODUCTION 


1 

2 

3 

4 

5 

6 

7 

8 

9 

LO 

LI 

L2 

L3 

14 

15 

1C 

11 

IS 

1? 

2  ( 

2. 

2. 

2 

2 

2 

2 

2 

2 

ES 


1,  filed  January  6,  1993,  the  motion  to  compel  is  untimely. 

2.  The  Transcript  Of  Deposition  Session  No.  2 
Was  Completed  On  July  28,  1992,  More  Than 
Sixty  Days  Before  The  Motion  Was  Brought 

The  record  of  Armstrong's  second  deposition  session, 
taken  July  22,  1992,  was  completed  on  or  about  July  27  or  28, 

1992.  (Declaration  of  Ford  Greene,  f  2,  and  Exhibit  B  thereto, 
incorporated  herein  by  reference)  The  sixtieth  day  after  July  28, 
1992  is  September  26,  1992.  2 3J 

Therefore,  as  to  deposition  question  No.  32  which  is  the 
subject  of  the  separate  statement  of  deposition  questions  to  be 
compelled  in  conjunction  with  the  motion  to  compel,  filed  January 
6,  1993,  the  motion  to  compel  is  untimely. 

3.  The  Transcript  Of  Deposition  Session  No.  3 
Was  Completed  On  October  23,  1992  More  Than 
Sixty  Days  Before  The  Motion  Was  Brought 

The  record  of  Armstrong's  third  deposition  session, 
taken  October  7,  1992,  was  completed  on  October  23,  1992. 

(Exhibit  C  to  Declaration  of  Ford  Greene  incorporated  herein  by 


reference)  The  sixtieth  day  after  October  23,  1992  was  December 
22,  1992.  V 


2  Pursuant  to  Evidence  Code  sections  451  (f)  and  452 

(9) (h)  the  Court  is  requested  to  take  judicial  notice  of  the  fact 
that  the  sixtieth  day  after  July  28,  1992  was  September  26,  1992. 
Code  of  Civil  Procedure  §  12;  City  of  Pleasanton  v.  Bryant, 
supra . 

3  Pursuant  to  Evidence  Code  sections  451  (f)  and  452 

(9) (h)  the  Court  is  requested  to  take  judicial  notice  of  the  fact 
that  the  sixtieth  day  after  October  23,  1992  was  December  22, 
1992.  Code  of  Civil  Procedure  §  12;  City  of  Pleasanton  v. 

Bryant .  supra . 
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Therefore,  as  to  deposition  questions  No.  1-13,  inclusive, 
and  18,  which  are  the  subject  of  the  separate  statement  of 
deposition  questions  to  be  compelled,  filed  January  6,  1993  in 
conjunction  with  the  motion  to  compel,  the  motion  to  compel  is 


untimely. 


4  . 


The  Transcript  Of  Deposition  Session  No.  4 
Was  Completed  On  November  6,  1992  More  Than 
Sixty  Days  Before  The  Motion  Was  Brought _ 


The  record  of  the  conclusion  of  Armstrong's  fourth 
deposition  session,  taken  October  8,  1992,  was  completed  on 
November  6,  1992.  (Exhibit  D  to  Declaration  of  Ford  Greene 

incorporated  herein  by  reference)  The  sixtieth  day  after  November  j 
6,  1992  was  January  5,  1993.  j/ 

Therefore,  as  to  deposition  questions  No.  14-16,  inclusive, 

19,  and  20-29,  inclusive,  and  34-35,  inclusive  which  are  the 
subject  of  the  separate  statement  of  deposition  questions  to  be 
compelled,  filed  January  6,  1993  in  conjunction  with  the  motion  to 
compel,  the  motion  to  compel  is  untimely.  Although  by  one  day, 
the  motion  to  compel  is  still  untimely.  Since  the  last  day  to 
file  the  motion  to  compel  fell  on  January  5,  1993,  the  next  day 
was  too  late. 

/// 

/// 

/// 


4  Pursuant  to  Evidence  Code  sections  451  (f)  and  452 
(g) (h)  the  Court  is  requested  to  take  judicial  notice  of  the  fact 
that  the  sixtieth  day  after  November  6,  1992  was  January  5,  1993. 

Code  of  Civil  Procedure  §  12;  City  of  Pleasanton  v. _ Bryant., 

supra . 
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5.  As  The  Request  For  Production  Of  Documents  Was  Part 
Of  The  Deposition  Notice  To  Armstrong  And  Deposition 
Subpena  To  The  Gerald  Armstrong  Corporation,  The  Motion 
To  Compel  Is  Untimely 

As  to  Gerald  Armstrong,  individually,  for  the  reasons 
stated  in  this  memorandum,  the  motion  to  compel,  in  relation  to 
the  documents  that  Scientology  claims  Armstrong  must  produce,  is 
untimely.  (See  Exhibit  O  to  Plaintiff's  Motion) . 

Similarly,  the  Deposition  Subpena  served  on  defendant  Gerald 
Armstrong  Corporation  called  for  production  on  June  24,  1992,  more 
than  six  months  before  the  instant  motion  was  filed.  Therefore, 
as  to  this  request  for  production,  plaintiff's  motion  is  untimely 
as  well.  Code  of  Civil  Procedure  section  2025  (o) . 

C.  The  60-Day  Time  Period  Within  Which 
To  File  The  Motion  To  Compel  Has  Not 
Been  Extended  By  Statute  Or  Court  Order 

Armstrong  foresees  that  Scientology  may  argue  that  the 
completion  of  the  deposition  transcript,  the  event  that  triggers 
the  60-day  rule  pursuant  to  Code  of  Civil  Procedure  section  2025 
(o) ,  is  extended  by  Code  of  Civil  Procedure  sections  1013  (a)  or 

(c) .  Such  an  argument  would  be  fallacious. 

When  notices  are  served  by  mail,  C.C.P.  §  1013  (a)  extends  by 

five  days  any  applicable  time  requirement  for  the  taking  of  any 
act.  When  notices  are  served  by  overnight  delivery,  C.C.P.  §  1013 
(c)  extends  by  two  days  such  time  period. 

Section  1013  does  not  apply  to  the  time  period  that  is 
commenced  by  the  completion  of  the  deposition  transcript.  There 

Page  7  .  DEFENDANTS'  opposition  to  motion  to  compel  deposition  answers  and  document  production 


i 


is  a  critical  distinction  between  actions  which  trigger  the 

running  of  a  time  period  that  is  not  extended  by  §  1013  and  the 

service  by  mail  of  a  notice  which  thereby  does  extend  the  time 

pursuant  to  §  1013.  In  a  discussion  of  such  excellence  to  merit 

wholesale  quotation,  the  Court  of  Appeal  stated: 

Section  1013  is  a  procedural  statute  of  general 
application  (Simpson  v.  Williams  (1987)  192  Cal.App.3d 
285,  289,  238  Cal.Rptr.  566)  and  is  not  limited  only  to 
rules  or  statutes  which  expressly  incorporate  its  terms. 

It  has  been  broadly  construed.  (California  Accounts 
Inc,  v.  Superior  Court  (1975)  50  Cal.App.3d  483,  486- 

487,  123  Cal.Rptr.  304.)  In  the  absence  of  an  exception 
expressly  created  by  statute  or  rules  [footnote 
omitted] ,  section  1013  applies  to  extend  any  prescribed 
time  period  following  service  by  mail.  (Richards  v. 

Miller  (1980)  106  Cal.App.3d  Supp.  13,  17,  165  Cal.Rptr. 

276.)  It  is  a  "service"  statute  and  was  intended  by  the 
Legislature  to  extend  statutory  deadlines  and  time 
periods  initiated  or  triggered  by  a  notice,  document  or 
request  which  is  served  by  mail.  (Simpson  v.  Williams, 
supra .  192  Cal.App.3d  at  pp.  288-289,  238  Cal.Rptr. 

566.)  Indeed,  a  distinction  has  even  been  drawn  between 
a  statute's  use  of  the  term  "service"  on  the  one  hand, 
and  the  terms  "mailing"  or  "deposit  in  the  mail,"  on  the 
other.  (Ibid ;  Cole  v.  Los  Angeles  Unified  School 
District  (1986)  177  Cal.App.3d  1,  4,  222  Cal.Rptr.  426; 

Smith  v.  City  and  County  of  San  Francisco  (1977)  68 

Cal . App . 3d  227,  231-232;  137  Cal.Rptr.  146.) 

Thus,  the  cases  have  consistently  held  that  where  a 
prescribed  time  period  is  commenced  by  some 
circumstance,  act  or  occurrence  other  than  service  then 
section  1013  will  not  apply.  (Poster  v.  Southern 
California  Rapid  Transit  Dist.  (1989)  260  Cal.Rptr.  767 

[review  granted  Oct.  12,  1989]  [acceptance  of  a 
statutory  offer  under  section  998  must  be  made  within  30 
days  of  the  time  the  offer  was  made! ;  County  of  Los 
Angeles  v.  Surety  Ins.  Co.  (1984)  162  Cal. App. 3d  58,  63- 
64,  208  Cal.Rptr.  263  [under  Pen. Code,  §  1306,  subd. 

(b) ,  bail  forfeiture  will  be  exonerated  if  summary 
judgement  not  entered  within  90  days  after  expiration  of 
the  180-day  period  in  Pen. Code,  §  1305,  subd.  (a)]; 

Tielsch  v.  City  of  Anaheim  (1984)  160  Cal. App. 3d  576, 

579-580,  206  Cal.Rptr.  740  [petition  for  judicial  review 
of  adjudicatory  action  by  local  agency  must  be  filed  not 
later  than  90  days  following  date  when  decision  becomes 
final 1 ;  Mario  Saikhon,  Inc,  v.  Agricultural  Labor 
Relations  Bd.  (1983)  140  Cal. App. 3d  581,  583,  189 

Cal.Rptr.  632  [a  petition  for  review  must  be  filed 
within  30  days  after  issuance  of  an  order  of  the  ALRB] ; 
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Fritts  v.  Countv  of  Kern  (1982)  135  Cal. App. 3d  303,  306, 

185  Cal.Rptr.  212  [action  must  be  commenced  within  30 
days  after  filing  of  minute  order  granting  relief  from 
claim  filing  requirement] ;  Amoroso  v.  Superior  Court 
(1979)  89  Cal . App . 3d  240,  242,  152  Cal.Rptr.  398 

[request  for  trial  must  be  filed  within  20  days  after 
filing  of  arbitration  award.  [footnote  omitted] 

On  the  other  hand,  where  a  prescribed  time  period 
is  triggered  by  the  term  "service"  of  a  notice,  document 
or  request  then  section  1013  will  extend  the  period, 
[citations  omitted.] 

(underlining  indicates  original  emphasis  and  bold  is  added) 
Citicorp  North  America  v.  Superior  Court  (1989)  213  Cal. App. 3d 
563,  567-68,  261  Cal.Rptr.  668. 

As  in  the  cases  cited  by  the  Court  of  Appeal  in  Citicorp 
which  address  the  occurrence  of  an  event  separate  and  apart  (which 
will  not  extent  time)  from  the  service  of  a  notice  (which  will) , 
Code  of  Civil  Procedure  §  2025  (o) ,  in  pertinent  part,  states: 

"The  motion  shall  be  made  no  later  than  60  days  after  the 
completion  of  the  record  of  the  deposition  .  .  .  . "  Since  there 

is  no  language  in  2025  (o)  which  makes  reference  to  "service"  and 
since  the  mandatory  statutory  language  refers  to  the 


5  The  use  of  the  term  "shall"  renders  denial  of  the  motion 
mandatory,  and  not  a  subject  of  an  exercise  of  the  court's 
discretion,  Francis  v.  Superior  Court  (1935)  3  Cal. 2d  19,  29; 

Pulcifer  v.  County  of  Alameda  (1946)  29  Cal. 2d  258,  262;  People 

v.  Stephen  (1986)  182  Cal. App. 3d  Supp.  14,  18;  Dieckmann  v. 

Superior  Court  (Intern.  Harvester]  (1985)  175  Cal. App. 3d  345,  353; 

Ford  Motor  Credit  Co.  v.  Price  (1985)  163  Cal. App. 3d  745,  749; 

People  v.  Calleari  (1984)  154  Cal. App. 3d  856,  866;  People  v. 

Municipal  Court  (Lozano]  (1956)  145  Cal. App. 2d  767,  778,  because 
"statutory  provisions  relating  to  time  generally  will  construed  as 
mandatory  where  consequences  or  penalties  are  attached  to  the 
failure  to  observe  the  provision  within  a  given  time."  Sacramento 
County  v.  Insurance  Company  of  the  West  (1983)  139  Cal. App. 3d  561, 

565-66.  Here  the  use  of  the  mandatory  term,  "shall,"  indicates 
that  the  failure  to  act  within  the  60-day  period  has  the 
consequence  of  being  barred  from  litigating  the  motion.  Weil  & 
Brown,  Civil  Procedure  Before  Trial  (The  Rutter  Group,  1991)  § 

(footnote  continued) 
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occurrence  of  an  event,  "the  completion  of  the  record,"  the  60  day  j 
period  for  the  bringing  of  the  motion  to  compel  is  not  extended 
and  Scientology's  motion,  filed  one  day  late,  should  therefore  be 
denied. 

CONCLUSION 

Scientology  has  made  no  motion  for  relief  from  its 
untimeliness,  nor  has  offered  any  explanation  for  its  delay. 

Thus,  and  based  upon  the  foregoing  reasons,  defendants 
respectfully  submit  that  the  Motion  to  Compel  should  be  denied. 


DATED : 


February  12,  1993 


(continued  footnote) 


8:801,  p.  8E-94;  Las  Palmas  Assoc,  v.  Las  Palmas  Center  (1991) 

235  Cal . App . 3d  1220,  1241  [Second  District  held  "In  our  view,  it 
is  manifest  that  a  party  may  be  estopped  from  asserting  a 
statutory  right  if  untimely  asserted.  It  is  a  maxim  of 
jurisprudence  that  ' [t]he  law  helps  the  vigilant,  before  those  who 
sleep  on  their  rights.'  ([Civil  Code]  §  3527.)"] 
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DECLARATION  OF  FORD  GREENE 
FORD  GREENE  declares: 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  Courts 
of  the  State  of  California  and  am  the  attorney  of  record  for 
Gerald  Armstrong  and  The  Gerald  Armstrong  Corporation,  defendants 
herein. 

2.  On  February  11,  1993,  I  spoke  to  Margaret  Kindle,  an 

employee  at  Mary  Hillabrand,  Inc.,  whose  certified  court  reporters 
took  and  transcribed  the  four  deposition  sessions  of  defendant 
Gerald  Armstrong.  Ms.  Kindle  advised  me  that  the  transcript  of 
the  second  deposition  session  of  Gerald  Armstrong,  taken  on  July 
22,  1992  was  completed  on  July  28,  1992.  The  reason  that  I  made 

13  II  this  telephone  call  and  obtained  such  information  is  because  the 

14  copy  of  the  transcript  of  Mr.  Armstrong's  deposition  taken  July 

15  22,  1992  did  not  have  a  "Certificate  of  Reporter"  included 

16  ||  therein. 

3 .  I  was  present  at  each  of  the  deposition  sessions  of 

18  ||  Gerald  Armstrong.  Attached  hereto  are  true  and  correct  copies  of 

19  excerpts  of  said  depositions  as  indicated  by  the  following  exhibit 

20  ||  designations: 

Certificate  of  Reporter  from  deposition  session  of 
July  24,  1992; 

Excerpts  from  deposition  session  of  July  22,  1992; 
Certificate  of  Reporter  from  deposition  session  of 
October  7,  1992; 

Certificate  of  Reporter  from  deposition  session  of 
October  8,  1992; 


21  ||  Exhibit  A: 

22 

23  ||  Exhibit  B: 

24  ||  Exhibit  C: 

25 

26  ||  Exhibit  D: 
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Under  penalty  of  perjury  pursuant  to  the  laws  of  the  State  of 
California  I  hereby  declare  that  the  foregoing  is  true  and  correct 
according  to  my  first-hand  knowledge,  except  those  matters  stated 
to  be  on  information  and  belief,  and  as  to  those  matters,  I 
believe  them  to  be  true. 
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FF1CES 

Esquire 

Drake  B1 


PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  DEFENDANTS '  MEMORANDUM  OF  POINTS  AND  AUTHORITIES  IN 

OPPOSITION  TO  MOTION  TO  COMPEL  ANSWERS  TO 
DEPOSITION  QUESTIONS  AND  PRODUCTION  OF  DOCUMENTS 
PURSUANT  TO  NOTICE  OF  DEPOSITION  DECLARATION  OF 
FORD  GREENE  IN  SUPPORT  THEREOF 

on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 

a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 

thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 

San  Anselmo,  California: 

Andrew  Wilson,  Esquire 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ.  By  Telecopier 

Bowles  &  Moxon  213-662-6419 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 


Paul  Morantz,  Esq. 

P.O.  Box  511 

Pacific  Palisades,  CA  90272 


[X]  (By  Mail) 


[  ]  (Personal 
Service) 


I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

I  caused  such  envelope  to  be  delivered  by  hand 
to  the  offices  of  the  addressee. 


[  ]  (State) 

DATED:  February 


I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 
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IN  AND  FOR  THE  SUPERIOR  COURT 
FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA 


CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation , 

Plaintiff, 

vs*  Case  No.  BC  052395 

GERALD  ARMSTRONG;  DOES  1 
through  25,  inclusive, 

Defendants . 

- - - / 


ORIGINAL 


RECEIVED 

JUL  1  0  1992 

4UD  ’.AW  OFFICES 


DEPOSITION  OF 
GERALD  ARMSTRONG 


Wednesday,  June  24,  1992 


REPORTED  BY:  SUSAN  M.  SKIGEN,  CSR  #5829 

MARY  HILLABRAND  INC  ^20  sutter  street  /  off  union  square  san  francisco,  ca  94102 

_ csmneo _  PHONE  415  /  788-5350  FAX  415  /  788-0657 
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IN  AND  FOR  THE  SUPERIOR  COURT 
FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA 

— o  O  o  — 


CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation , 

Plaintiff , 


vs  . 


Case  No.  BC  052395 


GERALD  ARMSTRONG;  DOES  1 
through  25,  inclusive. 


10 

11 

12 

13 

BE  I' 

14 

1992,  commencing 

15 

Offices  of  WILSON 

16 

Street,  Suite  450 

17 

before  me,  SUSAN 

18 

No.  5829  for  the 

19 

appeared 

Defendants . 


J 


GERALD  ARMSTRONG , 


called  as  a  witness,  who  having  been  first  duly  sworn, 
was  examined  and  interrogated  as  hereinafter  set  forth. 

—  oOo  — 


MARY  HILLABRAND  INC. 
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LAW  OFFICES  OF  WILSON,  RYAN  &  CAMPILONGO, 

I 

235  Montgomery  Street,  Suite  450,  San  Francisco, 
California,  94104,  represented  by  ANDREW  H.  WILSON, 
Attorney  at  Law,  appeared  as  counsel  on  behalf  of  the 
Plaintiff . 

LAW  OFFICES  OF  BOWLES  &  MOXON,  6255  Sunset 
Boulevard,  Suite  2000,  Hollywood,  California  90028, 
represented  by  LAURIE  J.  BARTILSON,  Attorney  at  Law, 
appeared  as  counsel  on  behalf  of  the  Plaintiff. 

I 

i 

i 

I 

i 

FORD  GREENE,  Attorney  at  Law,  711  Sir 

Francis  Drake  Boulevard ,  San  Anselmo ,  California  94960,  i 

' 

t 

appeared  as  counsel  on  behalf  of  the  Defendant. 

ALSO  PRESENT:  Matt  Ward,  Paralegal,  Law 

Offices  of  Wilson,  Ryan  &  Campilongo. 

—  oOo  — 


MARY  HILLABRAND  INC. 

CSSTF'ED  SHCKTHANO  aEPCflTSSC 
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I 

I 

said  this  document,  he  was  referring  to  Exhibit  -- 
MR.  GREENE:  Six. 

! 

MR.  WILSON:  --  Mo.  6. 

i 

| 

Q.  The  one  that's  right  in  front  of  you  now, 

! 

] 

is  that  the  one  you  meant,  Mr.  Armstrong? 

A.  Right. 

Q.  My  watch  says  exactly  4:30.  I  don't  want 

to  —  if  you  want  to  leave  at  4:30,  you  should  leave. 

We're  not  going  to  get  that  much  further  anyway. 

MR.  GREENE:  Okay. 

MS.  BARTILSON:  Can  we  just  take  two 

minutes? 

MR.  WILSON:  No,  we've  really  got  to  go. 

MS.  BARTILSON:  You  said  4:30  to  5:00.  I'm 

not  trying  to  be  a  jerk  about  this.  If  you  won't  give 
me  a  date,  then  I'd  just  like  a  couple  of,  just  to  make 
sure  there's  not  something  I  wanted  to  ask  you  right 
now,  okay,  unless  you  give  me  that  you're  definitely 
coming  back  on  the  30th  or  1st  because  you're  not  being 
definite. 


MR.  GREENE:  I  can't. 

(Discussion  off  the  record.) 

MR.  GREENE:  I  can't. 

MS.  BARTILSON:  Then  just  give  me  two 


minutes  is  all  I'm 


MARY  HILLABRAND  INC. 

CERT.F.ED  SHORTHAND  REPORTERS 


asking . 
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MR.  GREENE:  We're  done  for  today's 

2 

session,  okay. 

3 

I 

MS.  BARTILSON:  I  don't  think  that's  right. 

i 

j 

4 

MR.  GREENE:  That  is  right  because  I'm 

1 

5 

j 

telling  you  now  that  we  are. 

6 

MS.  BARTILSON:  Well,  we'll  expect  to  see 

7 

you  back  here  on  the  30th,  you  told  me  earlier  you  were 

8 

free  for  the  entire  week  and  you  know  you  did,  so  I 

9 

expect  to  see  you. 

10 

MR.  GREENE:  You  can  have  as  many  little 

11 

snippy  expectations  as  you  desire,  I  will  check  with  my 

12 

calendar  and  I  will  call  you  tomorrow. 

13 

MR.  WILSON:  Please  do. 

14 

(Whereupon  the  deposition  was  adjourned  at 

15 

4:30  p.m.  thereof.) 

16 

- 0O0 - 

17 

18 

19 

GERALD  ARMSTRONG 

20 
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CERTIFICATE  OF  REPORTER 


I,  the  undersigned,  a  Certified  Shorthand  Reporter 
of  the  State  of  California,  hereby  certiry  that  the 
witness  in  the  foregoing  deposition  was  by  me  duly  sworn 
to  testify  to  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  in  the  within- entitled  cause;  that  said 
deposition  was  taken  at  the  time  and  place  therein 
stated;  that  the  testimony  of  said  witness  was  reported 


by  me,  a  Certified  Shorthand  Reporter  and  disinterested 
person,  and  was  thereafter  transcribed  under  my  direction 
into  typewriting;  that  the  foregoing  is  a  full,  complete 
and  true  record  of  said  testimony;  and  that  the  witness 
was  given  an  opportunity  to  read  and,  if  necessary, 
correct  said  deposition  and  to  subscribe  the  same. 

I  further  certify  that  I  am  not  of  counsel  or 
attorney  for  either  or  any  of  the  parties  in  the 
foregoing  deposition  and  caption  named,  nor  in  any  way 
interested  in  the  outcome  of  the  cause  named  in  said 
action . 


IN  WITNESS  WHEREOF,  I  have  hereun 


hand 


and  affixed  my  signature  this. 


.day  of 


19 


STATE  OF  CALIFORNIA 
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&  ASSOCIATES 


520  SUTTER  STREET  /  off  UNION  SQUARE  SAN  FRANCISCO,  CA  94102 
PHONE  415  /  788-5350  FAX  415  /  788-0657 


CERTIFIED  sho«thano  reporters 


179 


IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 


--0O0-- 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL, 
a  California  not-for-profit  religious 
corporation, 


1 


i 


Plaintiff , 


vs . 


No.  BC  052395 


GERALD  ARMSTRONG;  DOES  1  through  25, 
inclusve , 

Defendants. 

_ / 


RECEIVED 
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Volume  II,  Pages  179  -  293 


REPORTED  BY;  KATHERINE  NG,  CSR  NO.  6350 
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BE  IT  REMEMBERED  that  on  Wednesday,  July  22, 
1S92 ,  commencing  at  9:30  a.m.,  thereof,  at  the  Law 
Offices  of  WILSON,  RYAN  &  CAMPILONGO,  235  Montgomery 
Street,  Suite  450,  San  Francisco,  California  94105, 
before  me,  KATHERINE  L.  NG,  a  Certified  Shorthand 
Reporter  in  and  for  the  State  of  California,  personally 
appeared 

C-ERALD  ARMSTRONG. 

called  as  a  witness  who,  having  been  previously  sworn, 
was  examined  and  testified  as  follows: 

— oOo — 


APPEARANCES 


WILSON,  RYAN  &  CAMPILONGO,  235  Montgomery 
Street,  Suite  450,  San  Francisco,  California  94105, 
represented  by  ANDREW  WILSON,  Attorney  at  Law,  appeared 
as  counsel  on  behalf  of  the  Plaintiff. 

HUB  LAW  OFFICES,  711  Sir  Francis  Drake 
Boulevard,  San  Anselmo,  California  94960,  represented  by 
FORD  GREENE,  Attorney  at  Law,  appeared  as  counsel  on 
behalf  of  the  Defendant. 

ALSO  PRESENT:  MATTHEW  WARD. 
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discourse  here,  it  is  my  recommendation  to  amend  the 
complaint.  We  need  a  motion  for  that  or  else  a 
stipulation . 

MR.  GREENE:  I  think  that  probably  we  can  do 
that  by  stipulation.  Based  on  the  testimony  here  today, 

I  assume  that  you  would  amend  your  complaint  in  at  least 
three  regards,  if  we  can  talk  about  that.  It  is  not  the 
kind  of  thing  we  would  disagree  about,  and  it  would  be 
easier  by  stipulation. 

MR.  WILSON:  The  only  thing  we  would  do  is  to 
do  it  by  a  motion  to  compel.  I  can't  imagine  getting  the 
transcript  filed  and  heard.  Unless  some  emergency  comes 
up,  the  answer  is  no. 

MR.  GREENE:  Fine. 


MR.  WILSON:  Off  the  record. 


(Off-the-record  discussion.) 

MR.  WILSON:  Mr.  Greene  has  given  me  the 
following  dates  as  being  available  for  his  or  Mr. 
Armstrong's  deposition:  August  19,  20,  26,  27  and  23.  I 

have  informed  Mr.  Greene,  I  may  very  well  be  in  trial  on 
those  dates,  and  I  will  have  clear  them  with  co-counsel, 
Ms.  Bartilson  and  will  get  back  to  you  hopefully  today  or 
tomorrow. 


(The  deposition  was  adjourned  at  1:40  p.m.) 
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IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


IN  AND  FOR  THE  COUNTY  OF  MARIN 
— oOo  — 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 

not-for-profit  religious  ) 

corporation,  ) 

) 

Plaintiff,  ) 

) 

vs .  ) 

) 

GERALD  ARMSTRONG;  DOES  1-25,  ) 

inclusive,  ) 

) 

Defendants.  ) 

_ _ _ ) 


RECEIVED 


0  CT  2  6  1992 

HUB  LAW  OFFICES 

DEPOSITION  OF 


GERALD  ARMSTRONG 


Volume  III 
October  7,  1992 


REPORTED  BY:  LARRY  BOSTOW,  CSR#  5941 
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EXAMINATION  BY 


MS.  BARTILSON: 


PAGE 


9  8 


PLAINTIFF'S  FOR 


IDENTIFICATION 


EXHIBITS 


DESCRIPTION 


PACF 


10 

11 


12 


Armstrong  declaration,  7/16/91 
Armstrong  affidavit,  12/6/86 
"Declaration  of  Gerald  Armstrong  in 
Opposition  to  Motion  to  Exclude  Expert 
Testimony"  in  Aznaran  v.  Church  of 
Scientology  of  California,  and  attachments 
"Declaration  of  Gerald  Armstrong  Regarding 
Alleged  'Taint'  of  Joseph  A.  Yanny,  Esquire," 
in  Aznaran  v.  Church  of  Scientology  of 


3  2  2 


•.  -o 


14 


California ,  and  attachments 
Document  headed  "Where:  Marin  Superior 
Court"  •  *3 

Armstrong  affidavit,  2/19/92,  and  attachment  390 

— 0O0-- 
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BE  IT  REMEMBERED  that  on  Wednesday,  October 
7,  1992,  commencing  at  10  a.m.  thereof,  at  235  Montgomery 
Street,  Suite  450,  San  Francisco,  California,  before  me , 
LARRY  BOSTOW,  a  Certified  Shorthand  Reporter  in  and  for 
the  State  of  California,  personally  appeared 

GERALD  ARMSTRONG, 

who,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

— oOo — 

BOWLES  &  MOXON,  6255  Sunset  Boulevard,  Suite 
2000,  Hollywood,  California  90028,  represented  by  LAUPJ  E 
J.  BARTILSON,  Attorney  at  Law,  appeared  as  counsel  on 
behalf  of  the  Plaintiff. 

HUB  LAW  OFFICES,  711  Sir  Francis  Drake 
Boulevard,  San  Anselmo,  California  94960,  represented  by 
FORD  GREENE,  Attorney  at  Law,  appeared  as  counsel  on 
behalf  of  the  Defendants. 

Also  present:  Mathew  Ward. 

--oOo — 
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•4  no 


A. 


I  don't  recall  if  it  was  the  same  date  or 


if,  through  the  various  people  involved,  another  date  v 


arrived  at.  But  I  did,  in  my  mind,  pursuant  to  that 
document,  appear  for  a  deposition. 

Q.  When  did  you  receive  the  other  subpoena  tho; 
you  received  in  that  case? 

A.  I  believe  March  12. 


Q. 

A. 


And  who  issued  that  subpoena? 
Mr.  Elstead. 


Q. 

A. 

Q. 

A. 

Q. 

A. 


And  that  was  a  deposition  subpoena,  also? 
Right . 

How  were  you  served  with  that  subpoena? 
Mr.  Elstead  gave  it  to  me. 

Where  were  'you  when  he  gave  it  to  you? 

I  believe  in  his  office. 


Q- 

subpoena? 

A. 


Did  you  ask.  Mr.  Elstead  to  give  you  the 


I  don't  believe  I  asked  him  specifically 
to  _t--  would  he,  but  in  the  course  of  the  conversation,  i 
became  apparent  that  it  was  probably  an  advisable  thinci 
to  do . 


Q.  Did  he  give  it  to  you  before  your  deposition 
began  on  that  date  or  after? 

A.  Before. 


Q.  Did  you  bring  a  copy  of  it  with  you  to  the- 
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I  1 1) 


deposition? 

A.  No.  I  recall  having  it  in  my  car. 

Q.  Where  was  your  deposition  taken? 

A.  At  Mr.  Elstead's  office. 

Q.  So  you  received  the  deposition  subpoena  i  r> 
his  office  on  the  12th,  put  it  in  your  car,  and  then  came 
back  to  Mr.  Elstead's  office  for  the  deposition;  is  tha  h 
your  testimony? 

A.  I'm  not  quite  sure  how  it  worked,  but  I 

remember,  late  in  the  day,  going  out  to  the  car,  on  the 
request  of  Ms.  Remmers,  and  then  deciding  that,  you  know, 
I  really  —  I  rethought  my  going  out  to  the  car  to  get  it 
and  went  back  without  it.  And  I  advised,  first  of  all, 
Mr.  Elstead  of  that  fact,  and  secondly,  Ms.  Remmers. 

Q.  Do  you  know  if  Mr.  Elstead  ever  served  a 

copy  of  that  subpoena  on  any  of  the  other  counsel  in  that 
case? 

A.  I  don't  know. 

_  Q.  Mr.  Elstead  didn't  offer  to  pay  you  a 
witness  fee,  did  he? 

A.  I  have  no  recollection  of  his  offering  that". 

Q.  Did  Mr.  Elstead  question  you  on  direct 

examination  on  March  12th? 

A.  No. 

Is  now  a  good  time  to  sally  forth? 
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CERTIFICATE  OF  REPORTER 


I,  the  undersigned,  a  Certified  Shorthand  Reporter 


of  the  State  of  California,  hereby  certify  that  the 
witness  in  the  foregoing  deposition  was  by  me  duly  sworn 
to  testify  to  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  in  the  within-entitled  cause;  that  said 
deposition  was  taken  at  the  time  and  place  therein 
stated;  that  the  testimony  of  said  witness  was  reported 
by  me,  a  Certified  Shorthand  Reporter  and  disinterested 
person,  and  was  thereafter  transcribed  under  my  direction 
into  typewriting;  that  the  foregoing  is  a  full,  complete 
and  true  record  of  said  testimony;  and  that  the  witness 
was  given  an  opportunity  to  read  and,  if  necessary, 
correct  said  deposition  and  to  subscribe  the  same. 


I  further  certify  that  I  am  not  of  counsel  or 
attorney  for  either  or  any  of  the  parties  in  the 
foregoing  deposition  and  caption  named,  nor  in  any  way 
interested  in  the  outcome  of  the  cause  named  in  said 
action . 


IN  WITNESS  WHEREOF,  I  have  he 


my  hand 


and  affixed  my  signature  this 


STATE  OF  CALIFORNIA 


ED  SHORTHAND  REPORTER 


MARY  HILLABRAND  INC. 


CEJTWfcD  TOTTB6 
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IN  THE  SUPERIOR 
IN  AND 


COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 
— oOo  — 


CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation , 


Plaintiff , 


vs  . 

Gerald  Armstrong;  Does  1-25, 
inclusive , 


IP  a  jp-  f? 

E  U  ? -  ' 


a 

2  b  a 


T"TS 


j 


No.  BC  052395 


Defendants . 
_ / 


RECEIVED 
NOV  1  0  1992 
HUS  LAW  OFFICES 


DEPOSITION  OF 
GERALD  ARMSTRONG 


Thursday,  October  8,  1992 

VOLUME  IV 


REPORTED  BY:  BARBARA  H.  STOCKFORD,  CSR  No.  4575 
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EXAMINATION  BY:  PAGE 

MS.  BARTILSON  4 

--oOo  — 

EXHIBITS  FOR  IDENTIFICATION 

NO •  DESCRIPTION  PAGE 

15  Two-page  document  entitled  "Proof  of 

Service"  444 

16  Two-page  document  entitled  "Proof  of 

Service"  444 

17  Amended  Notice  of  Taking  the  Deposition  of 

Defendant  Gerald  Armstrong  476 
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—  oOo  — 

BE  IT  REMEMBERED  that  on  Thursday,  October 
8,  1992,  commencing  at  the  hour  of  10:00  a.m.  thereof,  at 

235  Montgomery  Street,  Suite  450,  San  Francisco, 
California  94105,  before  me,  Barbara  H.  Stockford,  a 
Certified  Shorthand  Reporter,  there  personally  appeared 

GERALD  ARMSTRONG, 

called  as  a  witness,  who,  being  by  me  first  duly  sworn, 
was  thereafter  examined  and  testified  as  hereinafter  set 
forth . 

—  o  Oo  — 

APPEARANCES 


BOWLES  &  MOXON ,  Attorneys  At  Law,  6255 
Sunset  Boulevard,  Suite  2000,  Hollywood,  California, 

90023,  represented  by  LAURIE  J.  BARTILSON,  Attorney  at 
Law,  appeared  as  counsel  on  behalf  of  the  Plaintiff. 

HUB  LAW  OFFICES,  711  Sir  Francis  Drake 
Boulevard,  San  Ansel mo ,  California,  94960,  represented  by 
FORD  GREENE,  Attorney  at  Law,  appeared  as  counsel  on 
behalf  of  the  Defendants. 

ALSO  PRESENT:  MR.  MATT  WARD,  BOWLES  & 

MOXON . 

/ 

—  oOo— 
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documents  responsive  to  that  request? 

A.  I  have  documents  in  response  to  parts  of  it, 

and  the  corporation  has  documents.  And  my  understanding 
is  this  is  a  very  difficult  paragraph  to  understand;  '-hat 
the  corporation  has  some  documents  which,  if  I  read  it 
right,  refer  in  some  way-  to  the  Internal  Revenue  Service. 
The  corporation  has  corresponded  with  the  Internal 
Revenue  Service. 

Q.  The  corporation  has  literary  artistic  work 

which  refers  or  relates  to  the  Internal  Revenue  Service? 

A.  Correct. 

Q.  But  it  doesn't  have  any  which  refer  or 

relate  to  your  experiences  with  any  of  the  entities  or 
individuals  listed  in  the  settlement  agreement." 


1  5 

A. 

Correct . 

16 

Q  • 

But 

you  have 

documents? 

17 

A. 

Correct . 

18 

Q. 

Why 

don ' t  we 

take  a  short  break  here 

19 

can  wrap , 

Jerry . 

20 

MR. 

GREENE : 

Okay.  Sounds  fine. 

(Recess . ) 

MS.  BARTILSON:  Q.  Subject  to  the 

motions  to  compel  —  or  motion  to  compel  that  has  been 
made  necessary  by  some  of  the  objections  raised  in  all 
the  different  sections  of  your  deposition,  and  subject  to 
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the  possibility  that  some  of  the  --  i  won't  say  that. 
Never  mind. 

Subject  to  the  motion  to  compel,  I  think  I'm 
ready  to  conclude  your  deposition  on  behalf  of  plaintiff 
^ n  this  case,  Church  of  Scientology  International. 

Now,  do  you  want  to  do  a  stipulation  or  not? 

MR.  GREENE:  Let's  see. 

Yes.  I  just  want  to  have  the  stipulation 
a  copy  that  we  obtain  will  suffice  for  review 
purposes  so  that  Mr.  Armstrong  need  not  sally  forth  to 
vour  office,  Madam  Court  Reporter,  to  conduct  a  review. 

MS.  BARTILSON:  So  the  court  reporter  will 

send  to  you  a  copy  of  the  deposition? 

MR.  GREENE:  Correct. 

MS .  BARTILSON :  Which  he  may  review? 

MR.  GREENE:  Right. 

MS.  BARTILSON:  How  long  does  he  want? 

MR.  GREENE:  Standard  time.  Thirty  days. 

MS.  BARTILSON:  A.nd  copies  of  the 

deposition,  in  the  meantime,  can  be  used  for  any  purposes 

and  corrected  copies  can  be  used  for  any  purposes  in  this 
litigation? 

MR.  GREENE:  No,  I  won't  stipulate  that 

copies  can  be  used  without  limitation  for  any  purpose, 
because  without  him  having  a  chance  to  review  it,  I  won't 


MARY  HILLABRAND  INC. 

CERTIFIED  SWTTHANC  REPCffTias 


520  SUTTER  STREET  /  off  UNION  SQUARE  SAN  FRANCISCO,  CA  94102 
PHONE  415  /  788-5350  FAX  41 5  /  78843657 


1 

2 

3 

4 

5 

6 

7 

8 

c 

1( 

i: 

l; 

l 

l 


that . 


MS.  BARTILSON:  Once  he's  reviewed  it? 

MR.  GREENE:  Yes,  of  course.  The 

corrections . 

MS.  BARTILSON:  The  corrections,  once  you 

have  completed  them,  you  will  forward  the  corrections  '-° 
me  as  I  will  be  the  custodian  of  the  original  transcript 

and  the  corrections. 

MR.  GREENE:  Yes,  that's  fine. 

MS.  BARTILSON:  And  a  corrected  transcript 

can  be  used  for  any  purposes  in  this  litigation. 

MR.  GREENE:  Yeah. 

MS.  BARTILSON:  So  stipulated. 

(Deposition  concluded.) 
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